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My client was a golfing buddy of 
mine from The Detroit Golf Club. He 
sold automotive production parts. 
My friend had a long-term relation-
ship with the owner of his principal 
based in another state. They had been 
close friends for more than 20 years. 
The owner decided that it was time 
to sell the company and to slow down 
and retire. The assets of the company 
were purchased by an investment 
firm located in the Northeast. My cli-
ent was making a significant amount 
of money in sales commissions and 
the investment firm chose not to “as-
sume” the non-written sales repre-
sentation agreement that my client 
had with the prior owner. Effectively 
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action can be extremely problematic. 
Fortunately in this case we had some 
unique factual circumstances which 
made it possible to pursue the post-
termination commission claim with 
good results.

This article is written about an-
other issue which arose in my friend’s 
case. This issue involved the legal 
principle referred to as “accord and 
satisfaction.” An accord and satisfac-
tion occurs when two parties make 
a new agreement (the “accord”) and 
then performance is completed un-
der the new agreement (the “satisfac-
tion”). The particular kind of accord 
and satisfaction in this case involved 
the cashing of a check with the re-

strictive language on the back of the 
check indicating that the check was 
issued in full and final payment of all 
amounts due. My client did not see 
the language on the back of the check 
until he was about to deposit it into 
his account. He then basically said 
to himself, “That is not the deal.” He 
crossed off the language and depos-
ited the check. To top it off, the check 
was issued after we filed a lawsuit for 
post-termination sales commissions 
and the principal was represented 
by an attorney from one of the large 
law firms in the Detroit area. I do 
not know for sure but my guess is 
that the check was prepared under 
instructions from the attorney. The 

My client did  
not see the 

language on 
the back of the 
check until he 
was about to 
deposit it into 
his account.

the sales commissions which should 
have been paid to my client were go-
ing directly to the bottom line of the 
new owner.

One of the key issues in the case 
was whether the new company was 
liable to my client to pay the sales 
commissions on the automotive 
business my client procured for the 
predecessor entity. I have addressed 
this issue in two articles I wrote for 
Agency Sales magazine. Please refer 
to June and July 2018 Agency Sales
for the two-part article entitled “As-
set Sales Protection for Sales Rep-
resentatives.” Typically obtaining 
payment for post-termination sales 
commissions in an asset sale trans-
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check was sent directly to my client 
even though the principal and its at-
torney knew that I was representing 
him because we had already served 
the Summons and Complaint. Our 
sales commission claim was in the 
amount of several hundreds of thou-
sands of dollars. The check was less 
than $8,000.

The Problem
Under the Uniform Commercial 

Code, which is the law in virtually 
every state in the United States, the 
cashing of a check issued with lan-
guage on the check that it is issued in 
full and final payment of all money 
due can result in an accord and satis-
faction. In order for there to be an ac-
cord and satisfaction the payor must 
prove three elements:
1. The tender was in good faith and 
in full satisfaction of the claim.
2. The claim must be liquidated or 
subject to a bona fide dispute.
3. The person receiving the check 
must have obtained payment.

An accord and satisfaction can be 
avoided if the payment is returned 
within 90 days as long as the above 
three elements have not been met. 
The attorney for the principal filed 
a Motion for Summary Judgment 
claiming that by cashing the check, 
the sales representative settled his 
case for less than $8,000. The Mo-
tion for Summary Judgment also in-
cluded a claim that the asset sale cut 
off my client’s post-termination sales 

commission claim. We opposed the 
motion on all counts and made the 
following arguments regarding the 
Accord and Satisfaction issue:
•	 The	check	was	to	cover	a	liquidat-
ed amount that both parties agreed 
was due for monthly retainer pay-
ments and no part of it was to pay 
sales commissions.
•	 The	language	on	the	check	did	not	
indicate that it also covered all future 
commission claims.
•	 The	good	faith	element	could	not	
be met because the principal by-
passed me as the attorney for the sales 
representative to try to trick the sales 
representative for settling his case for 
essentially a nominal amount.
•	 We	 tendered	 re-payment	 of	 the	
check within 90 days.

The Judge denied the Motion for 
Summary Judgment on the accord 
and satisfaction issue ruling that 
there were genuine issues of mate-
rial fact including but not limited to 
whether the defendant acted in good 
faith. The Judge clearly did not like 
the fact that the defendant bypassed 
me as the attorney for the sales rep-
resentative by sending the check di-
rectly to the client when they knew 
he was represented by an attorney. 
The Judge also denied the Motion 
on the successor liability issue / asset 
sale issue based on the unique facts 
in the case. We were later able to ob-
tain a favorable settlement during a 
mediation shortly before trial. 

The point of this is that the is-

The Judge clearly did not like 
the fact that the defendant 

bypassed me as the attorney for 
the sales representative….
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sue on the accord and satisfaction 
could have easily gone the other way 
if it would have occurred before the 
lawsuit was filed. This is an issue 
that all sales representatives should 
be aware of.

The Solution
In the event that your principal 

ever issues you a check with any type 
of restrictive language on it indicat-
ing that by cashing the check you 
are agreeing to any restrictive terms, 
DO NOT CASH THE CHECK! The 
first thing that you should do is to 
copy the check on both sides and to 
send both the front and back of the 
check to your lawyer. When this 
comes up in any of my cases, I im-
mediately contact the attorney for 
the principal and ask the attorney 
if we can cash the check “without 
prejudice to the claims and defenses 
of both parties.” If they agree we can 
do that then my client will cash the 
check and give the principal credit 
against the commission claim. If 
they do not agree then we send the 
check back. The principal’s attorney 
knows that if he or she refuses to al-
low my client to cash the check that 
he or she is effectively admitting that 
they will only pay the commissions 
which are currently due if my cli-

ent agrees to drop his claim for ad-
ditional commissions. That can be 
considered as bad faith under many 
applicable sales commission acts. I 
have never had an attorney refuse to 
agree to allow my client to deposit 
the check without prejudice.

The Moral
The moral of this story is that you 

should never cash a check with any 
restrictive language on it. What you 
should do is to send the check to your 
attorney so that he can contact the at-
torney for the other side to make sure 
that you can cash the check without 
prejudice. You should presume that if 
you cash the check, you are accepting 
the conditions included on the check!
We were able to get around the re-
strictive language on the check in 
this instance but more often than not 
the sales representative will lose on 
this issue.

One Last Point
The above example involved a 

situation where there was a pending 
lawsuit. You should keep in mind 
that the principles in this article ap-
ply equally to situations where no 
lawsuit has been filed. I have seen 
principals try this when they have 
unilaterally reduced the commis-
sion rate and the check states that by 
cashing the check you are agreeing to 
the reduced rate. Again, do not cash 
that check unless you are willing to 
be stuck with the reduced rate. As al-
ways, be sure to have a relationship 
with an attorney who understands 
your business so that you can contact 
him or her when these types of situ-
ations arise to obtain guidance as to 
how you should proceed.

MANA welcomes your comments on 
this article. Write to us at mana@
manaonline.org.
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